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Economic Analysis of Public Law– EMLE 
 
Course description 
 
This course offers an introduction to the economic analysis of public law. The 
course focuses on four main topics: politics, regulation, enforcement, and 
behavioral law and economics. In each topic, we will present key insights that 
shed light on the incentives given to the actors involved, including politicians, 
regulators and regulated entities, law enforcers, and criminals. This will enable 
us to understand better both the demand for and the supply of public law. The 
material used to explain the main concepts of the course will include directives 
and regulations of the European Union alongside legislative materials from 
Israel, Germany, and other countries.   
 
 
Topics 

1. Introduction 
2. Economics of Politics 
3. Economics of Regulation  
4. Economics of Enforcement 
5. Behavioral Economics: A New Justification for Regulation? 

 
 
Background Literature: 

 
• ANTHONY OGUS, REGULATION: LEGAL FORM AND ECONOMIC THEORY (Hart, 2004).  
• DANIEL KAHNEMAN, THINKING, FAST AND SLOW (2011) Link.  
• DENNIS MUELLER,  PUBLIC CHOICE III (Cambridge Press, 2003).   
• EYAL ZAMIR & DORON TEICHMAN, BEHAVIORAL LAW AND ECONOMICS (Oxford 

University Press, 2018) 
• ROBERT COOTER & MICHAEL D. GILBERT, PUBLIC LAW AND ECONOMICS (2022), 

Link.  
 
 
Topic 1: Introduction 
 
Suggested reading:  
 

• COOTER & GILBERT, pages 1-7.  
• Israeli Act of Criminal Procedure, 1982, Art. 11 and Art. 62.  
• German Code of Criminal Procedure, Section 152 and Section 374, Link.  

 
Topic 2: The Economic Theory of Politics 
Suggested reading: 

• André Blais & Stéphane Dion, Are Bureaucrats Budget Maximizers? The 
Niskanen Model & its Critics, 22 POLITY 655 (1990). 

• Anne O. Krueger, The Political Economy of the Rent-seeking Society, 64 AM. 
ECON. REV. 291 (1974).  

http://dspace.vnbrims.org:13000/jspui/bitstream/123456789/2224/1/Daniel-Kahneman-Thinking-Fast-and-Slow-.pdf
http://ssrn.com/abstract=4245833
https://www.gesetze-im-internet.de/englisch_stpo/englisch_stpo.html
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• Gordon Tullock, The Welfare Costs of Tariffs, Monopolies, and Theft, 5 ECON. 
INQUIRY 224 (1967).  

• Richard A. Posner, What do Judges and Justices Maximize? (The Same Thing 
Everybody Else Does, 3 SUP. CT. ECON. REV. 1 (1993). 

 
Optional:  

• Barry R. Weingast & Mark J. Moran, Bureaucratic Discretion or 
Congressional Control? Regulatory Policymaking by the Federal Trade 
Commission., J. POL. ECON. 765 (1983). . 

• Diana W. Thomas & Michael D. Thomas, George Stigler’s Theory of 
Economic Regulation at 50-introduction to a Special Issue, 193 PUB. CHOICE 
1 (2022). 

• Gary J Miller & Terry M. Moe, Bureaucrats, Legislators, and the Size of 
Government, 77 AM. POL. SCI. REV. 297 (1983).    

• Mark Hallam & Astrid Prange, German Lawmakers Reject 'Opt-out' Organ 
Donor Bill, DW (Jan. 16, 2020), Link 

• MUELLER, chapters 15-16.   
• Roger D. Congleton, The Median Voter Model, in THE ENCYCLOPEDIA OF PUBLIC 

CHOICE 707(Springer, 2004).  
• Sam Peltzman, George Stigler's Contribution to the Economic Analysis of 

Regulation, 101 J. POL. ECON. 818 (1993). 
• Terry M. Moe, Toward a Theory of Public Bureaucracy, Organization 

theory: From Chester Barnard to the present and beyond, in PERSPECTIVES ON 

PUBLIC CHOICE 455 (Denis Mueller ed., 1995).  
 

Topic 3: Regulation  
 
Suggested reading 
 
Legislation:  

• EU Proposal for a regulation of Markets in Crypto-assets (“MICA) – 
consolidated version,  Art. 1(3) and Art. 91, Link 

• U.S. Presidential Executive Order 14067 on “Ensuring Responsible 
Development of Digital Assets”, Link 

• Israel Penal Law, §34M(2). Link 
• EU Guidelines on the method of setting fines imposed pursuant to Article 

23(2)(a) of Regulation No 1/2003, para. 29, Link 
Articles:  

• Anthony Ogus, Regulation Legal Form and Economic Theory 29-54 (Hart, 
2004).  

• Eli Salzberger, A Possible Regime Change in Israel, VERFASSUNGSBLOG (Jan. 
17, 2023), https://verfassungsblog.de/regime-change-israel/ 

• Hadar Jabotinsky & Roee Sarel, How Crisis Affects Crypto: Coronavirus as a 
Test Case, 74 HASTINGS L.J 433 (2023), Link.  

• Roee Sarel et al., Globalize Me: Regulating Distributed Ledger Technology, 
56 VAND. J. TRANSNAT’L L. 435 (2023), Link.  

•%09https:/www.dw.com/en/german-parliament-explicit-consent-still-necessary-from-organ-donors/a-52022245
https://www.europarl.europa.eu/doceo/document/TA-9-2023-0117_EN.html#title2
•%09https:/www.federalregister.gov/documents/2022/03/14/2022-05471/ensuring-responsible-development-of-digital-assets
https://www.refworld.org/docid/3ae6b60a4.html
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52006XC0901(01)&from=EN
https://verfassungsblog.de/regime-change-israel/
https://www.hastingslawjournal.org/how-crisis-affects-crypto-coronavirus-as-a-test-case/
https://scholarship.law.vanderbilt.edu/cgi/viewcontent.cgi?article=2777&context=vjtl
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• Steven Shavell, Liability for Harm versus Regulation of Safety, 13 J. LEGAL 

STUD. 357 (1984). Link.  
 

Optional 
• Johan Den Hertog, General Theories of Regulation, in ENCYCLOPEDIA OF LAW 

& ECONOMICS (B. Bouckaert and G. de Geest eds., 1999), Link.   
• JOEL TRACHTMAN, THE ECONOMIC STRUCTURE OF INTERNATIONAL LAW (Harvard 

Press, 008). 
• Oliver Williamson, The Politics and Economics of Redistribution and 

Efficiency, in THE MECHANISMS OF GOVERNANCE (Oxford University Press, 
1996). 

• Rosolino A. Candela & Vincent Geloso, Why Consider the Lighthouse a 
Public Good?, 60 INT’L REV. L. & ECON., Dec. 2019, at 1 (2019). 

• Ronald Coase, The Regulated Industries – Discussion, 54 AM. ECON. REV. 194 

(1964).  
 

Topic 4: Optimal Enforcement I   
Suggested Reading: 
• Aaron Chalfin & Justin McCrary, Criminal Deterrence: A Review of the 

Literature, 55 J. ECON. LIT. 5 (2017),  Link.   
• Becker, G. S. (1968). Crime and Punishment: An Economic Approach. Journal 

of Political Economy, 76(2), 169-217. Link.   
• ROBERT COOTER & THOMAS ULEN, LAW AND ECONOMICS (6th edition, 2016),  Chapter 

12 (pp. 454-484) and Chapter 13 (pp. 485-532), Link.  
• Roee Sarel, Crime and Punishments in Times of Pandemics, 54 EUR. J. L. & ECON. 

155 (2022). 

Optional: 
- Richard Craswell & John E. Calfee, Deterrence and Uncertain Legal Standards, 

2 J. L. ECON. & ORG. 279 (1986), Link.  
- John J. Donohue & Steven D. Levitt, The Impact of Legalized Abortion on Crime 

over the Last Two Decades, 22 AM. L. & ECON. REV.  241 (2020). 
- Daniel Epps, The Consequences of Error in Criminal Justice, 128 HARV. L. REV. 

1065 (2014), Link. 
- Henrik Lando, Does Wrongful Conviction Lower Deterrence?, 35 J. LEGAL STUD. 

327 (2006), Link.  
- Matteo Rizzolli & Luca Stanca, Judicial Errors and Crime Deterrence: Theory 

and Experimental Evidence, 55 J. L. & ECON. 311 (2012), Link.    
- James Andreoni, Reasonable Doubt and the Optimal Magnitude of Fines: 

Should the Penalty Fit the Crime?, 22 RAND J. ECON. 385 (1991), Link.  

 
Topic 5: Behavioral Law & Economics 
Suggested Reading: 
• Amos Tversky & Daniel Kahneman, Judgment under Uncertainty: Heuristics 

and Biases, 185 SCIENCE 1124 (1974). 

• Amos Tversky & Daniel Kahneman, The Framing of Decisions and the 
Psychology of Choice, 211 SCIENCE 453 (1981), Link. 

https://www.journals.uchicago.edu/doi/pdf/10.1086/467745?casa_token=VH5eche3mvIAAAAA:btRfbebLEN0YnLCH555hNHZx2657uoq0tWkw2SS_Ty47FipF8QI9T3HVLTVybyNCM8valNNLeaq1
http://encyclo.findlaw.com/5000book.pdf.
https://eml.berkeley.edu/~jmccrary/chalfin_mccrary2017.pdf
https://www.journals.uchicago.edu/doi/pdfplus/10.1086/259394
http://www.econ.jku.at/t3/staff/winterebmer/teaching/law_economics/ss19/6th_edition.pdf
-%09https:/heinonline.org/hol-cgi-bin/get_pdf.cgi?handle=hein.journals/jleo2&section=19&casa_token=r9IoC_WP5IAAAAAA:rcUbB2qDvjT0zQ3COQnqICKiHTgW87__E9-q9I5e3GUfaAV1ZeSsm9WZiq006zu3GC670Tcd0w
•%09https:/heinonline.org/hol-cgi-bin/get_pdf.cgi?handle=hein.journals/hlr128&section=49&casa_token=1o1IgYoOCcMAAAAA:tXWNV6iJFgVe6LPL0N6bBu7YwYmYV0vr-_ykoOjmYT8HCN2NtW7unKwdQozZeOuXo_tBNpn7
https://www.journals.uchicago.edu/doi/abs/10.1086/501095
-%09https:/www.jstor.org/stable/10.1086/663346?seq=1#metadata_info_tab_contents
https://www.jstor.org/stable/2601054
https://www.science.org/doi/pdf/10.1126/science.7455683?casa_token=BbGEp0t0tt4AAAAA:0q905wwosFS_fQh4HHSQ0K1UBT9QITFYrqIEyU78iErpThyQcU_2MUol_naFWsfazFdVz6gPu-ThJCk
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• Chris Guthrie et al., Inside the Judicial Mind, 86 CORNELL L. REV. 777 (2000), 
Link.  

• Birte Englich et al., Playing Dice with Criminal Sentences: The Influence of 
Irrelevant Anchors on Experts’ Judicial Decision Making, 32 PERS. & SOC. 
PSYCHOL. BULLETIN 188 (2006), Link.  
 

Optional: 
- Anne van Aaken & Roee Sarel, Framing Effects in Proportionality Analysis: 

Experimental Evidence (2022), Link.  
 

https://heinonline.org/HOL/Page?handle=hein.journals/clqv86&div=31&g_sent=1&casa_token=763Z5SZeddgAAAAA:j1FGOxytrXw7CqeYqFlM-kodHD3Uh7nHkCCEy6t0F0Sh4fvQgHrm0912Q513UqBeeVGENHfpXA
https://journals.sagepub.com/doi/pdf/10.1177/0146167205282152?casa_token=h8xL795KB6kAAAAA%3AmyDtqOej-21cOrQ6S3CPJt3HVXr7xBW-Pm7LfH_mpRHxy_0gYyyqXYRnndBJgY7Ai9guYx_dGqK6&
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4251219

